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Federal Law
 - Title IX

:  

 (Title IX
 of the E

ducation A
m

endm
ents of 1972 (20 U

.S
.C

. Section 1681 et seq.) and related 
regulations (34 C

.F.R
. P

art 106).) 

3 

 N
o person in the U

nited S
tates shall, on the basis of sex, be 

excluded from
 participation in, be denied the benefits of, or be 

subjected to discrim
ination under any education program

 or 
activity receiving Federal financial assistance. 



The 2020 Title IX
 R

egulations 

1.  R
egulations and G

uidance 
–

Text of regulations contained in 34 C
FR

 Part 106 have the full force and effect of law
 as of 

A
ugust 14, 2020 

2.  O
verall Intent of C

hanges 
–

S
trengthen/C

larify Title IX protections for sexual m
isconduct C

om
plainants &

 provide due 
process protections to R

espondents facing accusations of sexual m
isconduct 

3.  N
ew

 Scope U
nder Title IX R

egulations 
–

A
m

ended sexual harassm
ent definitions, clarified jurisdiction &

 confirm
ed that Title IX sex 

discrim
ination includes sexual harassm

ent and other sexual m
isconduct 

4.  K
-12 Educational Institutions 

–
N

ote:  February 2020 O
C

R
 E

nforcem
ent Initiative to com

bat sexual assault in K
-12 schools 
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D
avis v. M

onroe C
ounty B

oard of E
ducation             

526 U
.S. 629 (1999)  

•
R

uling:  For student-on-student sexual harassm
ent, the educational institution 

w
ill be liable for dam

ages w
hen:  

–
The institution has “actual notice” of the harassm

ent; and 
–

The institution responded to the harassm
ent w

ith “deliberate indifference.” 
–

H
arassm

ent m
ust be “severe, pervasive, and objectively offensive,” and the 

institution’s indifference w
as “system

ic” so that the victim
 is deprived of educational 

opportunities or services. 
–

D
eliberate indifference defined as a response that is “clearly unreasonable in light of 

the know
n circum

stances.” 

•
These R

egulations apply the D
avis standard for O

C
R

 com
pliance review

s and 
for finding institutional liability 
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R
esponse to S

exual H
arassm

ent 

 A
ccording 

to 
34 

C
FR

 
§106.44(a): 

 
A 

recipient 
w

ith 
actual 

know
ledge of sexual harassm

ent in an education program
 or 

activity of the recipient against a person in the U
nited S

tates m
ust 

respond 
prom

ptly 
in 

a 
m

anner 
that 

is 
not 

deliberately 
indifferent 

(e.g., 
clearly 

unreasonable 
in 

light 
of 

the 
know

n 
circum

stances). 
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A
ctual Know

ledge 

•A
ctual know

ledge for K
-12 Educational Institutions occurs 

w
hen any em

ployee has notice of sexual harassm
ent or 

allegations of sexual harassm
ent.   

•B
est practice to provide annual training to K-12 em

ployees 
about reporting responsibilities to the Title IX

 C
oordinator or 

other designated Title IX
 Team

 M
em

ber.   
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E
ducation P

rogram
 or A

ctivity 

•
P

er § 106.44(a): A
n education program

 or activity includes locations, 
events, or circum

stances over w
hich the recipient exercised substantial 

control over both the R
espondent and the context in w

hich the 
sexual harassm

ent occurs…
.   

•
A

t tim
e of filing the form

al com
plaint, the C

om
plainant m

ust be 
participating or attem

pting to participate in recipient’s education program
 

or activity. 
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S
exual H

arassm
ent D

efined 

A
ccording to § 106.30, S

exual H
arassm

ent m
eans conduct on the 

basis of sex under one or m
ore of follow

ing: 
1. Q

uid Pro Q
uo H

arassm
ent  

–
Em

ployee conditions the provision of an aid, benefit, or service of the 
recipient on the C

om
plainant’s participation in unw

elcom
e sexual conduct 

2. H
ostile Environm

ent Sexual H
arassm

ent 
–

U
nw

elcom
e conduct determ

ined by a reasonable person to be so severe, 
pervasive and objectively offensive that it effectively denies C

om
plainant 

equal access to the recipient’s education program
 or activity 
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S
exual H

arassm
ent D

efined, C
ont. 

C
onduct on the basis of sex under one of follow

ing: 
3. O

ther Sexual A
cts  

–Sexual assault per 20 U
.S

.C
. 1092(f)(6)(A

)(v):  Includes Forcible and 
N

onforcible S
ex O

ffenses 
–D

ating violence per 34 U
.S

.C
. 12291(a)(10) 

–D
om

estic violence per 34 U
.S

.C
. 12291(a)(8) 

–Stalking per 34 U
.S

.C
. 12291(a)(30) 
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O
ther S

exual A
cts as Sexual H

arassm
ent under Title IX

 

1.  Sexual A
ssault 

–
Forcible:  
•

A
ny sexual act directed against C

om
plainant, forcibly, against C

om
plainant’s 

w
ill, or w

ithout consent, including rape, sodom
y, sexual assault w

ith an 
object, and fondling 

–
N

onforcible: 
•

O
ffenses that do not involve force w

here the C
om

plainant is incapable of 
giving consent, including statutory rape and incest 
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O
ther S

exual A
cts 

2. D
ating Violence (34 U

.S.C
. 12291(a)(10)) 

V
iolence (on the basis of sex) com

m
itted by R

espondent:  
–

w
ho is or has been in a social relationship of a rom

antic or intim
ate nature 

w
ith the C

om
plainant; and  

–
w

here the existence of such a relationship shall be determ
ined based on a 

consideration of the follow
ing factors:  

 
(i)  

The length of the relationship  
 

(ii)  
The type of relationship 

 
(iii)  

The frequency of interaction betw
een the persons involved in 

 
the relationship 
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O
ther S

exual A
cts 

3.  D
om

estic Violence (34 U
.S.C

. 12291(a)(8)) 
Felony or m

isdem
eanor crim

es of violence (on the basis of sex) com
m

itted by: 
–

A
 current or form

er spouse or intim
ate partner of the C

om
plainant 

–
A

 person w
ith w

hom
 the C

om
plainant shares a child in com

m
on 

–
A

 person w
ho is cohabitating w

ith or has cohabitated w
ith the C

om
plainant as a 

spouse or intim
ate partner 

–
A

 person sim
ilarly situated to a spouse of the C

om
plainant under the dom

estic or 
fam

ily violence law
s of the jurisdiction receiving grant m

onies, or  
–

A
ny other person against an adult or youth C

om
plainant w

ho is protected from
 that 

person's acts under the dom
estic or fam

ily violence law
s of the jurisdiction.  
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O
ther S

exual A
cts 

4.  Stalking (34 U
.S.C

. 12291(a)(30)) 
The term

 “stalking” m
eans engaging in a course of conduct (on the 

basis of sex) directed at C
om

plainant that w
ould cause a reasonable 

person to:  
•

Fear for their safety or the safety of others; or  
•

S
uffer substantial em

otional distress 
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R

O
LES O

F TH
E TITLE IX 

TEA
M

 
 



W
ho’s on the Title IX

 Team
? 

1.
Title IX

 C
oordinator, per §106.8(a) 

2.
Investigator(s) 

3.
D

ecision M
aker(s)  

4.
A

ppeal O
fficer(s) 

5.
Inform

al R
esolution P

rocess Facilitator(s) 
 –

A
ll team

 m
em

bers m
ust be im

partial, unbiased, and free from
 conflicts. 

–
A

ll team
 m

em
bers m

ust be trained in these Title IX R
egulations. 
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Title IX
 Team

: Title IX
 C

oordinator  
•

C
oordinates Title IX

 com
pliance and training 

•
C

onducts intake m
eeting w

ith C
om

plainant 
•

O
ffers supportive m

easures to C
om

plainant &
 

R
espondent  

•
E

xplains grievance process, accepts form
al 

com
plaint &

 determ
ines m

andatory dism
issal 

•
E

valuates em
ergency rem

oval 
•

E
valuates use of inform

al resolution process 
•

A
ssigns unbiased investigator free from

 conflicts 
•

S
ends notices (e.g., N

otice of Allegations) 
•

C
onsiders perm

issive dism
issal of com

plaint 

17 

  
Title IX 

C
oordinator 
D

uties:  
  



Title IX
 Team

: Title IX
 C

oordinator 

Title IX C
oordinator duties, continued: 

•
R

eview
s investigative reports, w

ritten decision, &
 appeal decision, but does 

not m
ake decision about responsibility  

•
D

rafts letter of outcom
e after w

ritten decision issued 
•

Likely does not determ
ine sanctions  

•
If applicable, ensures effective im

plem
entation of rem

edies for C
om

plainant, 
sanctions for R

espondent, and overall corrective plan  
•

M
ay investigate w

hen needed 
•

M
ay act as facilitator of an inform

al resolution process 
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Title IX
 Team

: Investigator(s) 
–

Trained and K
now

ledgeable  
–

Im
partial, unbiased, &

 free from
 general or specific conflicts of 

interest 
–

Investigates form
al com

plaint 
•

R
eview

s com
plaint  

•
G

athers, review
s, w

eighs, and synthesizes evidence 
•

Interview
s parties and w

itnesses 
•

A
ssesses relevance and credibility 

–
C

oordinates tw
o review

 processes and assesses responses 
–

P
repares a w

ritten investigative report and com
piles evidence 

–
Investigator does not m

ake decision about w
hether 

R
espondent is “responsible” for violation of sexual harassm

ent 
policy 
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Investigator 

R
ole: 
  



Title IX
 Team

: D
ecision M

aker 
–

R
eview

s Final Investigative R
eport w

ith “fresh eyes” 
to see if inform

ation is m
issing or incom

plete 
–

Facilitates relevant w
ritten questions &

 “cross-
exam

ination” from
 parties for parties and w

itnesses 
–

M
akes conclusions about w

hether alleged conduct 
occurred and determ

ines responsibility  
–

P
repares w

ritten determ
ination w

ith findings of fact, 
policy conclusions, and rationale for the result as to 
each allegation 

–
If applicable, recom

m
ends sanctions for R

espondent 
and rem

edies for C
om

plainant 
–

P
rovides w

ritten determ
ination to the parties and 

advisors sim
ultaneously; notice of appeal rights 

20 

  
D

ecision M
aker 

R
ole: 
  



Title IX
 Team

: A
ppeals O

fficer 
–

Im
plem

ents the right to appeal for both parties 
based on three grounds for appeal 

–
If an appeal is filed, the A

ppeal O
fficer evaluates 

the appeal request(s) to determ
ine if w

ithin the 
scope of appeal 

–
P

rovides a w
ritten N

otice of Appeal to both 
parties  

–
R

eview
s both w

ritten statem
ents and argum

ents 
from

 the parties 
–

R
enders w

ritten decision on appeal and explains 
rationale for the result 

–
P

rovides the w
ritten decision to parties at sam

e 
tim

e 
21 

  
A

ppeal O
fficer 

R
ole: 
  



Title IX
 Team

: Inform
al R

esolution P
rocess Facilitator 

–
C

annot require the parties to participate in inform
al 

process or to w
aive the right to an investigation 

–
P

rocess cannot be used w
here an em

ployee is alleged 
to have sexually harassed a student 

–
O

btains voluntary, w
ritten consent of the parties to 

resolve the m
atter anytim

e before a determ
ination of 

responsibility is m
ade 

–
P

rocess does not involve full investigation or 
adjudication, but includes a w

ritten notice to the parties 
disclosing the allegations, the requirem

ents of the 
process, and notice that the parties can w

ithdraw
 and 

resum
e the grievance process  

–
M

ay consider the use of a trained m
ediator or trained 

restorative justice facilitator, if requested and appropriate 

22 

  
Inform

al 
R

esolution 
Process 

Facilitator 
R

ole: 
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IN
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C
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M
eeting w

ith C
om

plainant 
The Title IX C

oordinator:  
•

P
rom

ptly schedules a m
eeting w

ith C
om

plainant and listens to allegations and 
concerns 

•
If C

om
plainant describes sexual harassm

ent allegations, the Title IX
 

C
oordinator explains the Title IX

 grievance process 
•

Inform
s C

om
plainant of the right to file or not to file a form

al com
plaint and the 

right to supportive m
easures even if a form

al com
plaint is not filed 

•
If no form

al com
plaint is filed, the Title IX

 C
oordinator inform

s C
om

plainant of 
right to file a form

al com
plaint at a later tim

e. The Title IX
 C

oordinator also 
assesses, despite C

om
plainant’s decision, w

hether to independently initiate a 
com

plaint if the failure to initiate an investigation w
ould be clearly unreasonable 

considering the circum
stances (e.g., based on a safety threat) 

24 



M
eeting w

ith C
om

plainant 
The Title IX C

oordinator:  
•

If a form
al com

plaint is filed, Title IX
 C

oordinator gathers the signature of 
C

om
plainant, parent/guardian and/or Title IX

 C
oordinator 

•
Inform

s C
om

plainant of right to request an inform
al resolution process after 

subm
ission of a form

al com
plaint and the right to exit inform

al resolution 
process at any tim

e 
•

If a form
al com

plaint is filed, Title IX
 C

oordinator determ
ines if the com

plaint 
falls w

ithin the scope of m
andatory dism

issal and sim
ultaneously inform

s 
C

om
plainant and R

espondent in w
riting  

•
B

est practice to provide a w
ritten sum

m
ary of the intake m

eeting to the 
C

om
plainant 
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S
upportive M

easures 
1. R

equirem
ent to O

ffer Supportive M
easures per §106.30 &

 §106.44 
–

M
ust be offered to C

om
plainant as soon as D

istrict has notice of possible Title IX
 issue and to 

R
espondent after com

plaint filed 

2. A
void B

urden on Parties 
–

S
upportive M

easures m
ust be non-punitive, non-disciplinary, and not unreasonably 

burdensom
e to the other party  

3. Individualized  
–

S
upportive M

easures m
ust ensure equal educational access, protect safety, and/or deter 

sexual harassm
ent 

4. Exam
ples of Supportive M

easures 
–

C
ounseling, course-related adjustm

ents, m
odify schedule, extend deadlines, cam

pus escort, 
increased security and m

onitoring, and/or m
utual restrictions on contact betw

een the parties 26 



D
iscuss A

dvisor of C
hoice 

•
The Title IX

 regulations provide the C
om

plainant and R
espondent w

ith the sam
e 

opportunities to have “others present” during any grievance proceeding 
–

A
n advisor m

ay be a parent, fam
ily m

em
ber, attorney, or other person 

–
The advisor m

ay be present w
ith the person they are advising for any m

eeting, 
interview

, or hearing, and for the inspection and review
 of the evidence obtained as 

part of the investigation 
–

The advisor m
ay assist w

ith a w
ritten cross-exam

ination process and shall ask the 
cross-exam

ination questions if recipient opts for a live hearing process 
•

If a party does not have an advisor to conduct cross-exam
ination at a live hearing, the 

institution m
ust provide one to the party 

–
The institution m

ay establish restrictions on the extent of an advisor’s participation, if 
restrictions apply equally to both parties 
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E
m

ergency R
em

oval O
ption for S

tudents 
1. Institution m

ay rem
ove R

espondent per § 106.44(c) by undertaking an 
individualized safety &

 risk analysis of R
espondent: 

–
The analysis determ

ines if there is an im
m

ediate threat to the physical health or 
safety of any student or other individual arising from

 the allegations to justify rem
oval 

2. N
otice to R

espondent of E
m

ergency R
em

oval and opportunity to challenge 
decision im

m
ediately follow

ing the rem
oval 

3. P
rocess cannot m

odify R
espondent rights under ID

E
A

, S
ection 504, or 

A
D

A
 

4. E
m

ergency rem
oval under Title IX

 is a safety m
easure; suspension 

under E
d. C

ode § 48900 et seq. is a disciplinary m
easure 

5. P
rovide education to R

espondent w
hile rem

oved 
28 



A
dm

inistrative Leave O
ption 

1.
Institution m

ay place a non-student em
ployee R

espondent on 
adm

inistrative leave, per §106.44(d) during the pendency of a 
grievance process that com

plies w
ith §106.45 

2.
This adm

inistrative leave option cannot be construed to m
odify any 

rights under S
ection 504 or the A

m
ericans w

ith D
isabilities A

ct. 
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TITLE IX 

G
R

IEVA
N

C
E PR

O
C

ESS 
 



G
rievance P

rocess 
 1. B

asic R
equirem

ents 
2. N

otice of A
llegations 

3. D
ism

issal of Form
al C

om
plaint  

4. C
onsolidation  

5. Investigation 
 See 34 C

FR
 § 106.45(b) 
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6. W
ritten Q

uestions B
etw

een 
P

arties 
7. D

eterm
ination of 

R
esponsibility 

8. A
ppeals 

9. Inform
al R

esolution 
10. R

ecordkeeping 
 

  

  



B
asic R

equirem
ents 

1.
P

er §106.45(b)(1)(i), treat C
om

plainant and R
espondent equitably in the 

grievance process and related to rem
edies and sanctions, if any 

2.
R

equire objective evaluation of all relevant evidence, including inculpatory and 
exculpatory evidence 

3.
C

annot m
ake credibility decisions based on a person’s status as C

om
plainant, 

R
espondent, or w

itness 
4.

P
resum

e that R
espondent is not responsible until a determ

ination is m
ade 

5.
Follow

 prom
pt tim

e fram
es (estim

ate 45-90 days) 
6.

S
tate a standard of evidence (preponderance or clear and convincing).  M

ost 
K-12 use preponderance of evidence 
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N
otice of A

llegations 
•

Provide N
otice of A

llegations to Each Party 
–

N
otice of the institution’s grievance process and inform

al resolution 
process 
•

Identification of relevant B
oard P

olicies &
 A

dm
inistrative R

egulations w
hich 

contain the grievance process and inform
al resolution process 

•
Identification of standard of evidence 

•
R

ight to inspect and review
 evidence 

–
N

otice of allegations w
ith sufficient details, including: 

•
Identification of the parties 

•
D

escription of alleged conduct allegedly constituting sexual harassm
ent and 

the date and location of alleged incident 

–
R

eview
 Sam

ple N
otice of A

llegations 
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N
otice of A

llegations 

•
Provide N

otice of A
llegations to Each Party, continued 

–
A

dditional Item
s in N

otice of A
llegations: 

•
Identification of potential policy violations (not just Title IX) 

•
Identification of the range of possible disciplinary sanctions and rem

edies  
•

S
tatem

ent that R
espondent is presum

ed not responsible 
•

N
otification that a determ

ination of responsibility w
ill be m

ade at the conclusion of 
the grievance process 

•
N

otification that each party m
ay have an advisor of choice, w

ho m
ay be an 

attorney 
•

P
rohibition against parties know

ingly m
aking false statem

ents or know
ingly 

subm
itting false inform

ation 

34 



N
otice of A

llegations 
•

If additional allegations are discovered, provide w
ritten N

otice of 
A

dditional A
llegations 

•
Provide w

ritten notice of any changes in the process, including: 
–

D
elays 

–
M

eetings 
–

Interview
s 

–
H

earings 
–

A
ppeals 

–
D

ecisions 
–

O
ther  
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D
ism

issal of Form
al C

om
plaint 

•R
equired D

ism
issal per §106.45(b)(3) 

–
R

ecipient m
ust dism

iss the form
al com

plaint if the conduct alleged : 
•

W
ould not constitute sexual harassm

ent as defined in §106.30 even if 
proved 

•
D

id not occur in the recipient’s education program
 or activity 

•
D

id not occur against a person in the U
nited S

tates 

–
S

uch dism
issal does not preclude action under another provision of 

recipient’s C
ode of C

onduct, B
oard P

olicy/A
dm

inistrative R
egulation or 

C
alifornia law
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D
ism

issal of Form
al C

om
plaint 

•Perm
issive D

ism
issal per §106.45(b)(3) 

–
R

ecipient m
ay dism

iss the form
al com

plaint or allegations any tim
e 

during the investigation or hearing if : 
•

The C
om

plainant notifies the Title IX
 C

oordinator in w
riting to w

ithdraw
 the 

com
plaint 

•
The R

espondent is no longer enrolled or em
ployed 

•
S

pecial circum
stances prevent the recipient from

 gathering evidence in 
order to reach a determ

ination 

•A
ll dism

issals require w
ritten notice &

 reasons delivered to the 
parties at the sam

e tim
e 

37 



C
onsolidation of Form

al C
om

plaints 
•A

 recipient m
ay consolidate form

al com
plaints as to allegations 

of sexual harassm
ent w

here the allegations arise out of the 
sam

e facts or circum
stances 

•
A

gainst m
ore than one R

espondent;  
•

By m
ore than one com

plainant against one or m
ore respondents; or 

•
B

y one party against the other party (cross-claim
s) 

38 



Investigation 
1. Presum

ption 
–

The institution m
ust presum

e R
espondent is not responsible for the alleged 

conduct 

2. Evidence G
athering 

–
Investigator for the educational institution has the burden to gather sufficient 
evidence; the burden to gather evidence is not on the C

om
plainant or 

R
espondent  

–
Investigator cannot gather privileged inform

ation w
ithout voluntary, w

ritten 
consent (e.g., physician or psychiatrist records, etc.) 

3. W
ritten N

otice w
ith Tim

e to Prepare 
–

P
rovide w

ritten notice to the parties for all interview
s w

ith sufficient tim
e for the 

party to prepare to participate 
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Investigation, continued 

4. Equal O
pportunity for Parties 

–
To present w

itnesses, including fact &
 expert w

itnesses and other inculpatory 
and exculpatory evidence 

–
To have an advisor present for any m

eeting, interview
 or hearing  

5. N
o “G

ag” O
rders or D

irectives 
–

C
annot restrict the ability of the C

om
plainant or R

espondent to discuss the 
allegations under investigation or to gather and present relevant evidence 

–
Likely can direct parties and w

itnesses not to tam
per w

ith evidence 
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Investigation, continued 

6. Equal O
pportunity to Inspect and R

eview
 Evidence 

–
P

rovide parties w
ith opportunity to m

eaningfully respond to the 
evidence before the conclusion of the investigation 

–
P

arties m
ay review

 evidence that is relevant and directly related to the 
allegations, including evidence w

hich the investigator does not intend to 
rely upon as w

ell as inculpatory and exculpatory evidence regardless of 
w

here it w
as obtained 
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Investigation, continued 
7. Prepare and Share D

raft R
eport of Evidence 

–
B

efore com
pleting the Investigative R

eport, provide a D
raft R

eport of 
Evidence and A

ttachm
ents to both parties and their advisors, if any, via 

electronic form
at or a hard copy. 

–
P

rovide the parties and advisors, if any, w
ith at least 10 days to review

 the 
D

raft R
eport of E

vidence and A
ttachm

ents &
 subm

it w
ritten responses  

–
S

hare any new
 evidence w

ith the parties and continue the investigation 
related to new

 inform
ation, if needed 

–
C

onsider and incorporate new
 inform

ation and responses in the Final 
Investigative R

eport 
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Investigation, continued 
8. Investigator Prepares Final Investigative R

eport 
–

Fairly sum
m

arize relevant evidence 
–

R
elevant evidence m

ay include credibility assessm
ents 

9. Provide Investigative R
eport to Parties 

–
A

t least 10 days prior to a hearing or other tim
e of determ

ination regarding 
responsibility, send the investigative report to each party and the party’s 
advisor, if any, in an electronic form

at or a hard copy, for their review
 and 

w
ritten response 

–
R

eview
 parties’ w

ritten response(s), revise investigation report if needed, and 
attach w

ritten response(s) to the Investigative R
eport 
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W
ritten Q

uestions B
etw

een P
arties 

B
efore m

aking a decision, the D
ecision-M

aker w
ill facilitate: 

1. W
ritten Q

uestions (e.g., W
ritten C

ross Exam
ination) 

–
W

ith or w
ithout a hearing, after the investigator has sent the investigative report to 

the parties and before the decision-m
aker(s) has reached a determ

ination regarding 
responsibility, the decision-m

aker(s) m
ust afford each party the opportunity to 

subm
it w

ritten, relevant questions that a party w
ants asked of any party or 

w
itness, provide each party w

ith the answ
ers, and allow

 for additional, lim
ited follow

-
up questions from

 each party. 
–

The decision-m
aker(s) m

ust explain any decision to exclude questions as not relevant 

2. R
ape Shield Protections 

–
W

ith or w
ithout a hearing, evidence about C

om
plainant's prior sexual behavior is 

irrelevant unless offered to prove som
eone else com

m
itted the conduct or if offered to 

prove consent 
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D
eterm

ination of R
esponsibility 

1. D
ecision-M

aker D
eterm

ines R
esponsibility per §106.45(b)(7): 

–
D

ecision-m
aker m

ust be trained to rule on relevance of questions and repetitive 
questions 

–
M

ust understand the “preponderance of the evidence” or “clear and convincing 
evidence” standard 

–
R

em
inder: The Title IX C

oordinator or investigator cannot determ
ine responsibility 

2. W
ritten D

ecision 
–

The w
ritten decision m

ust include the findings of fact, conclusion, and the rationale 
–

If the D
ecision-M

aker finds responsibility, the w
ritten decision should include 

recom
m

endations for disciplinary sanctions for R
espondent, rem

edies to the 
C

om
plainant, and how

 to file an appeal 
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Inform
al R

esolution P
rocess 

1. O
ptional Process per §106.45(b)(9) 

–
M

ay use inform
al resolution process on a case-by-case basis after form

al 
com

plaint is filed 
2. Inform

ed, M
utual C

onsent 
–

B
oth parties m

ust give voluntary, inform
ed, and w

ritten consent but cannot be 
required as a condition of enrollm

ent/em
ploym

ent 
3. R

ight to W
ithdraw

 from
 Inform

al Process 
–

E
ither party can w

ithdraw
 from

 inform
al process at any tim

e and resum
e 

form
al process 

4. N
ot Suitable for Student vs. Em

ployee M
atters 

–
N

o inform
al process for allegations that an em

ployee harassed a student 
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R
ecordkeeping 

1.  A
 recipient m

ust m
aintain records for 7 years, including records of: 

–
E

ach sexual harassm
ent investigation, including: 

•
D

eterm
ination regarding responsibility 

•
A

udio or audiovisual recording or transcript, if any, for K
-12 

•
A

ny disciplinary sanctions im
posed on R

espondent, if applicable 
•

A
ny rem

edies provided to C
om

plainant, if applicable 
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R
ecordkeeping 

2.  A
 recipient m

ust m
aintain records for 7 years, including records of: 

–
A

ny appeal and the result of the appeal 
–

A
ny inform

al resolution and the result of the inform
al process 

–
A

ll m
aterials used to train Title IX

 C
oordinators, investigators, decision-

m
akers, appeal officers, and any person w

ho facilitates an inform
al resolution 

process 
•

These training m
aterials m

ust be publicly available on the institution’s 
w

ebsite 
•

If no w
ebsite, training m

aterials m
ust be available upon request for 

inspection by the public 
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R
ecordkeeping 

3.  For each response required under §106.44, a recipient m
ust create and 

m
aintain records for 7 years, including records of: 

-
A

ny actions, including supportive m
easures, taken in response to a report or 

form
al com

plaint of sexual harassm
ent. 

-
If the recipient did not provide supportive m

easures, it m
ust docum

ent w
hy that decision 

w
as not clearly unreasonable in light of the know

n circum
stances 

-
In each instance, recipient m

ust docum
ent: 

-
W

hy its response w
as not deliberately indifferent 

-
The m

easures taken w
hich w

ere designed to restore or preserve equal access to the 
education program

 or activity 
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R
etaliation  

1.  Section 106.71(a) – R
etaliation Prohibited 

–
N

o recipient or other person m
ay intim

idate, threaten, coerce, or discrim
inate against 

any individual for the purpose of interfering w
ith any right or privilege secured by 

Title IX or because the individual has m
ade a report or com

plaint, testified, assisted, 
or participated or refused to participate in an investigation, proceeding, or hearing. 

2. A
voiding the Title IX Process M

ay B
e R

etaliation 
 

–
If the alleged behavior falls under S

ection 106.30 definitions, a recipient cannot use 
the student conduct process as a w

ay to avoid the rigorous Title IX grievance 
procedures; such a decision m

ay constitute retaliation. 

3. R
etaliation C

om
plaints Filed U

nder Sam
e Process 

–
R

etaliation com
plaints m

ay be filed under the S
ection 106.8(c) grievance process. 
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R
etaliation, C

ontinued  
4. C

onfidentiality R
equired by R

ecipient  
–

R
ecipient m

ust keep identity of C
om

plainant, R
espondent, and w

itness(es) confidential unless 
required by law

 “or as necessary to carry out Title IX proceeding” 
–

R
egulations im

ply that the im
proper release of this confidential inform

ation could be retaliation 

5. First A
m

endm
ent R

ights 
–

P
arties exercising their 1

st A
m

endm
ent rights does not constitute retaliation under S

ection 
106.71(a) 

6. False Statem
ent C

harge 
–

R
ecipient charging an individual w

ith m
aking a false statem

ent in bad faith during Title IX 
process is not retaliation 

–
A

 responsibility determ
ination (or no responsibility determ

ination) is not sufficient evidence to 
conclude there w

as a bad faith false statem
ent  
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H
ypotheticals 1-3 

1. Student A
 offers to nam

e Student B
 the Vice President of the C

hess C
lub if 

Student B
 kisses Student A

. 
–

Is this sexual harassm
ent under Title IX

? 
2. Teacher A

 offers Student B
 extra credit if the student buys the teacher 

groceries. 
–

Is this sexual harassm
ent under Title IX

?   
3. C

oach A
 suggests Student Player B

 w
ear tight clothes to school and to 

practice because it w
ill “help w

ith the student’s future prospects.” 
–

Is this sexual harassm
ent under Title IX

?   
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H
ypothetical 1 - D

iscussion 
1. Student A

 offers to nam
e Student B

 the Vice President of the C
hess C

lub if 
Student B

 kisses Student A
. 

–
Is this sexual harassm

ent under Title IX
?   

•
This w

ill not qualify as “quid pro quo” harassm
ent under Title IX because the condition m

ust be offered 
by an em

ployee.   
•

H
ow

ever, this m
ay be som

e evidence of hostile environm
ent sexual harassm

ent under Title IX and 
w

arrants m
ore questions to determ

ine if there w
as additional sex-based behavior from

 S
tudent A

 
tow

ards S
tudent B

. 
•

E
ven if this action does not rise to the level of Title IX’s definition of sexual harassm

ent, this action 
m

ay be a violation of the institution’s B
oard P

olicy/A
dm

inistrative R
egulations prohibiting sexual 

harassm
ent under C

alifornia law
. 

•
Thus, consider notifying the parties of all potential policy violations im

plicated by the com
plaint in the 

N
otice of A

llegations. 
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H
ypothetical 2 - D

iscussion 

2. Teacher A
 offers Student B

 extra credit if the student buys the teacher 
groceries 
–

Is this sexual harassm
ent under Title IX

?   
•

N
o. U

nder these facts alone, this is not enough to dem
onstrate “quid pro quo” sexual 

harassm
ent because this alleged behavior is not “on the basis of sex.”   

•
S

im
ilarly, this behavior, by itself, is not enough to dem

onstrate a hostile environm
ent 

because it is not based on sex nor is it conduct of a sexual nature. 
•

D
epending on a district’s standards, the teacher’s behavior m

ay be addressed as 
unprofessional and/or inappropriate conduct based on the B

oard P
olicy regarding 

P
rofessional S

tandards or the C
ode of E

thics 
•

P
R

A
C

TIC
E

 TIP:  The adm
inistrator fielding this allegation m

ust ask questions to 
understand the full context of the m

atter. 
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H
ypothetical 3 - D

iscussion 

3. C
oach A

 suggests Student Player B
 w

ear tight clothes to school and 
practice because it w

ill “help w
ith the student’s future prospects.” 

–
Is this sexual harassm

ent under Title IX
?   

•
This m

ay be an exam
ple of “quid pro quo” harassm

ent. The conditioning behavior need not 
be explicit. The conditioning behavior can be im

plied. 
•

M
ay be unprofessional or inappropriate conduct under P

rofessional S
tandards P

olicy or 
C

ode of E
thics 

•
Q

uery:  M
ust the evidence dem

onstrate the conditioning behavior is “unw
elcom

e” to the 
C

om
plainant?   

–
The Title IX definition describes an em

ployee w
ho “conditions” the provision of an aid, 

benefit, or service of the recipient on an individual’s participation in the unw
elcom

e 
sexual conduct. P

rior legal analysis of “quid pro quo” indicates that “going along” w
ith 

the condition does not necessarily m
ean it w

as w
elcom

e. A
nalyze on a case-by-case 

basis. 
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H
ypotheticals 4-5 

4. Student A
 enters your office and tells you that another student touched 

Student A
’s buttocks, w

hich m
ade Student A

 uncom
fortable. 

–
W

hat do you need to know
? 

–
W

hat should you do? 

5. Student A
 enters your office and tells you that a teacher touched 

Student A
’s buttocks in the classroom

 and m
ade a kissing sound, w

hich 
scared Student A

. 
–

W
hat do you need to know

? 
–

W
hat should you do? 
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H
ypothetical 4 - D

iscussion 
4. Student A

 enters your office and tells you that Student B
 touched Student  

A
’s buttocks, w

hich m
ade Student A

 uncom
fortable. 

–
W

hat do you need to know
? 

•
W

here did it happen? Is it on cam
pus or in a location w

here recipient exercised substantial control 
over S

tudent B
/R

espondent and the context in w
hich the sexual harassm

ent occurred? 
•

W
as the conduct based on sex? W

hat’s the nature of the touch?   
•

W
as the conduct against S

tudent A
’s w

ill? 

–
W

hat should you do? 
•

C
ontact Title IX C

oordinator as this m
ay be sexual harassm

ent or other sexual acts under Title IX
 

•
Likely contact parents  

•
E

xplain Title IX com
plaint process and how

 to file a form
al com

plaint 
•

O
ffer S

upportive M
easures w

ith or w
ithout a form

al com
plaint 

•
If form

al com
plaint filed, begin the com

plaint process 
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H
ypothetical 5 - D

iscussion 
5. Student A

 enters your office and tells you that a teacher touched Student 
A

’s buttocks in the classroom
 and m

ade a kissing sound, w
hich scared 

Student A
. 

–
W

hat do you need to know
? 

•
G

ather additional inform
ation as soon as possible about w

hether the teacher’s actions w
ere based 

on sex or of a sexual nature and how
 it m

ade the student feel 

–
W

hat should you do? 
•

C
ontact Title IX C

oordinator as m
ay be sexual harassm

ent or other sexual acts under Title IX
 

•
C

ontact parents 
•

C
onsider filing C

P
S

/C
W

S
 report or contact local law

 enforcem
ent 

•
C

onsider P
aid A

dm
inistrative Leave 

•
Initiate intake m

eeting, an investigation, and com
plaint process, but ok to delay a reasonable tim

e if 
law

 enforcem
ent has to gather any evidence 
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Q
uestion 

A
nsw

er 
Session 
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D
isclaim

er 

This A
ALR

R
 presentation is intended for inform

ational purposes 
only and should not be relied upon in reaching a conclusion in a 
particular area of law

. Applicability of the legal principles 
discussed m

ay differ substantially in individual situations. R
eceipt 

of this or any other A
ALR

R
 presentation/publication does not 

create an attorney-client relationship. The firm
 is not responsible 

for inadvertent errors that m
ay occur in the publishing process.   
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For questions or com
m

ents, please contact: 
Thank You 

E
ve P. Fichtner 

(916) 923-1200 
E

P
eekFichtner@

aalrr.com
 


